§46.24

of Columbia; (b) any established com-
mercial agency or service making in-
spections for the fruit and vegetable in-
dustry; or (c) when no inspector or
health officer designated above is
available consideration will be given to
other evidence such as inspection and
certification made by any two persons
having no financial interest in the
produce involved or in the business of
any person financially interested
therein, and who are unrelated by
blood or marriage to any such finan-
cially interested person, and who, at
the time of the inspection and certifi-
cation, and for a period of at least one
yvear immediately prior thereto, have
been engaged in the handling of the
same general kind or class of produce
with respect to which the inspections
and certification are to be made. Any
certificate issued by any persons des-
ignated in paragraph (c) of this section
shall include a statement that each of
them possesses the requisite qualifica-
tions. Any such certificate shall prop-
erly identify the produce by showing
the commodity, lot number, brand or
principal identifying marks on the con-
tainers, quantity dumped, name and
address of shipper, name and address of
applicant, condition of the produce,
time, place, and date of inspection and
a statement that the produce possesses
no commercial value.

RECORDS OF RETAILERS

§46.24 Records of retailers.

Notwithstanding the specific records
and documents prescribed in the fore-
going sections, licensees who purchase
produce solely for sale at retail shall
establish and maintain accounts and
records, adapted to their type of oper-
ations, which will fully and correctly
disclose all transactions relating to the
purchase of produce. Such accounts
and records should include the date of
receipt of each lot, kind of produce,
number of packages and quantity, price
paid, evidence of agreement, or con-
tract of purchase, bills of lading, paid
bills, and any other documents relating
to the purchase of produce.
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AUCTION SALES

§46.25 Auction sales.

Commission merchants, dealers and
brokers who offer produce for sale
through auction companies which pub-
lish catalogs of offerings will be re-
sponsible for furnishing the auction
company for publication true and cor-
rect information concerning the owner-
ship of the produce. When the produce
is offered for sale by an owner, his
name shall be shown in the catalog
listing as owner. When a joint account
partner makes an offering, his name as
well as that of his joint partner, or
partners, shall be shown. When any
person offers produce for sale at auc-
tion for the account of another, the
name, or names of the owner, if known,
and of his principal shall be shown. In
addition to listing such name or names
he may show that he is acting in the
capacity of agent. If a person instructs
an auction company to catalog a ship-
ment without disclosing true owner-
ship, if known, or the name of an
agent’s principal, he shall be deemed to
have made a false or misleading state-
ment within the meaning of the Act.
Since sales at auctions normally in-
volve additional expenses, a broker,
grower’s agent or commission mer-
chant shall have prior consent from his
principal before such disposition is ac-
complished. Where a dispute exists re-
garding the ownership of produce, it
may be listed in the auction catalog as
being offered for sale ‘‘for the account
of whom concerned’” with the name of
the party making the offering shown as
agent.

DUTIES OF LICENSEES

§46.26 Duties of licensees.

It is impracticable to specify in de-
tail all of the duties of brokers, com-
mission merchants, joint account part-
ners, growers’ agents and shippers be-
cause of the many types of businesses
conducted. Therefore, the duties de-
scribed in these regulations are not to
be considered as a complete description
of all of the duties required but is
merely a description of their principal
duties. The responsibility is placed on
each licensee to fully perform any
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specification or duty, express or im-
plied, in connection with any trans-
action handled subject to the Act.

BROKERS

§46.27 Types of broker operations.

(a) Brokers carry on their business
operations in several different ways
and are generally classified by their
method of operation. The following are
some of the broad groupings by method
of operation. The usual operation of
brokers consists of the negotiation of
the purchase and sale of produce either
of one commodity or of several com-
modities. A broker is usually engaged
by only one of the parties, but in nego-
tiating a contract the broker acts as a
special agent of first one and then the
other party in conveying offers,
counter offers, and acceptances be-
tween the parties. Once the contract is
formed, and the confirmation issued,
the broker’s duties are usually ended,
and the broker is not the proper party
to whom notice of breach or of rejec-
tion should be directed. However, a
broker receiving notice has a duty to
promptly convey the notice to the
proper party. Frequently, brokers
never see the produce they are quoting
for sale or negotiating for purchase by
the buyer, and they carry out their du-
ties by conveying information received
from the parties between the buyer and
seller until a contract is effected. Gen-
erally, the seller of the produce in-
voices the buyer, however, when there
is a specific agreement between the
broker and its principal, the seller in-
voices the broker who, in turn, invoices
the buyer, collects, and remits to the
seller. Under other types of agree-
ments, the seller ships the produce to
pool buyers, and the broker as an ac-
commodation to the seller invoices the
buyers, collects, and remits to the sell-
er. Also, there are times when the
broker is authorized by the seller to
act much like a commission merchant,
being given blanket authority to dis-
pose of the produce for the seller’s ac-
count either by negotiation of sales to
buyers not known to the seller or by
placing the produce for sale on consign-
ment with receivers in the terminal
markets.

§46.28

(b) There is a second general group-
ing of brokers which are commonly re-
ferred to as buying brokers. Their oper-
ations are typified by the fact that
they act as the buyer’s representative
in negotiating purchases at shipping
points, terminal markets, or inter-
mediate points. Their typical type of
operation is to negotiate a purchase on
the buyer’s instructions and authoriza-
tion. Sometimes the broker negotiates
the purchase without seeing the
produce. In other instances he may se-
lect the merchandise after forming an
appraisal of the quality of the produce
being offered for sale on the market.
Generally, a purchase is made in the
buyer’s name and the seller invoices
the buyer direct. On the other hand,
acting on authority given him by the
buyer, the broker may negotiate pur-
chases in his own name, pay the seller
for the produce, make arrangements
for its loading and shipment, and bill
the buyer direct for the cost price plus
the brokerage fee and the cost of any
agreed upon accessorial service charges
such as ice, loading, etc.

[28 FR 7067, July 11, 1963; 28 FR 7287, July 17,
1963, as amended at 62 FR 15087, Mar. 31, 1997]

§46.28 Duties of brokers.

(a) General. The function of a broker
is to facilitate good faith negotiations
between parties which lead to valid and
binding contracts. A broker who fails
to perform any specification or duty,
express or implied, in connection with
any transaction is in violation of the
Act, is subject to the penalties speci-
fied in the Act, and may be held liable
for damages which accrue as a result of
the violation. It shall be the duty of
the broker to fully inform the parties
concerning all proposed terms and con-
ditions of the proposed contract. After
all parties agree on the terms and the
contract is effected, the broker shall
prepare in writing and deliver prompt-
ly to all parties a properly executed
confirmation or memorandum of sale
setting forth truly and correctly all of
the essential details of the agreement
between the parties, including any ex-
press agreement as to the time when
payment is due. The confirmation or
memorandum of sale shall also identify
the party who engaged the broker to
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